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MEMORANDUM OF UNDERSTANDING BY AND AMONG

THE SANTA MARGARITA WATER DISTRICT, CADIZ INC., FENNER VALLEY
MUTUAL WATER COMPANY, AND THE COUNTY OF SAN BERNARDINO

Related to County Ordinance for Desert Groundwater Management

This Memorandum of Understanding (“MOU”) is made and entered into on May /_[ ,
2012, by and between the Santa Margarita Water District (“SMWD”), Cadiz Inc., a Delaware
Corporation (“Cadiz”), Fenner Valley Mutual Water Company, a California nonprofit mutual
benefit corporation (“FVMWC?”), and the County of San Bernardino, a political subdivision of
the State of California (“County”). SMWD, Cadiz, FVMWC, and County are each individually
referred to herein as “Party” and collectively referred to herein as “Parties.”

RECITALS

A. The County adopted a Desert Groundwater Management Ordinance, San
Bernardino County Code Title 3 Division 3 Chapter 6 Article 5 Sections 33.06551, et. seq.
(“Ordinance”) for the protection of groundwater resources in the County, which is intended to
ensure that extraction of groundwater does not exceed the safe yield of affected groundwater
aquifers and to protect groundwater sources within the unadjudicated, unincorporated desert
regions of the County, including the health of individual aquifers and the continued ability of
those aquifers to store and maintain water.

B. The operation of groundwater wells may be excluded from the Ordinance where
the operator has developed a Groundwater Management, Monitoring, and Mitigation Plan
approved by the County, and the operator and the County have executed a memorandum of
understanding that complies with the provisions of the Ordinance and ensures that it remains
enforceable by the County.

C. Cadiz is the owner of approximately 45,000 acres of land in eastern San
Bernardino County most of which overlies the Fenner Valley aquifer system. Cadiz has
proposed the Cadiz Valley Water Conservation, Recovery, and Storage Project (“Project™)
designed to appropriate groundwater from wells to be located on the Cadiz Property overlying
the Orange Blossom Wash, Cadiz, Bristol and Fenner Valley aquifers (hereinafter “Fenner
Valley aquifer system™), and to deliver that groundwater for municipal and industrial uses via the
Colorado River Aqueduct (“CRA™).

D. Cadiz has formed Fenner Valley Mutual Water Company (“FVMWC”), a non-
profit entity that will operate the Proposed Project and will be solely comprised of public water
systems that will own shares commensurate with their rights to receive water from the Project.
Cadiz will not own shares in FVMWC but it is the intention of the Parties to contractually
obligate FVMW(C to the provisions of this MOU.

E. SMWD is the Lead Agency in the preparation of an Environmental Impact Report
(“EIR”) for the Project and expects to receive water. SMWD is a Califormia Water District in
Orange County, a local agency of the State with broad powers under the California Water
District Act. (Cal. Water Code, Section 34000 et. seq.) On June 28, 2011, the County and

12132112 1



SMWD agreed that SMWD would serve as lead agency for the Project through execution of a
Memorandum of Understanding. One year prior, SMWD signed an option agreement to
participate in the Project which provides that SMWD shall have the option to acquire up to
15,000 acre-feet per year (“afy”™) of conserved water and to utilize storage in the basin in
exchange for paying its fair portion of environmental review costs for the Project. Under the
option agreement, SMWD will be the largest Project participant in the conservation phase, and
would have the largest agency share in the FVMWC. FVMWC is responsible for operating the
Project, and providing water and wholesale delivery services to all of its members. As lead
agency, SMWD will be the first agency to act on the Project and has the greatest responsibility
for carrying out the Project.

F. A Groundwater Management, Monitoring, and Mitigation Plan (“GMMMP”) will
be finalized in connection with the preparation of the Final EIR for the Project. The GMMMP
will require monitoring of aquifer health and safe yield, groundwater levels, groundwater quality,
subsidence, surface vegetation, air quality, third-party wells and springs, and the mitigation of
potential undesirable results attributable to the Project set forth in the Mitigation, Monitoring,
and Reporting Program (“MMRP”) to be adopted by SMWD pursuant to the California
Environmental Quality Act (“CEQA”). As lead agency, SMWD has the responsibility to ensure
that mitigation measures are implemented in accordance with the MMRP, including any
mitigation measures that are also provisions of the GMMMP. The GMMMP and this MOU,
together, will allocate complete enforcement authority to the County. Following certification of
the Final EIR, the GMMMP will be subject to County approval and a discretionary consistency
determination that the GMMMP conforms to this MOU and the County Ordinance including, but
not limited to, the exclusion provisions as set forth in Article 5, Section 33.06552 of the County
Code.

G. The obligations of the Parties under this MOU are conditioned upon compliance
with CEQA. In no event shall SMWD or the County be required to implement any provision of
this MOU prior to SMWD’s approval of the Project, and the County’s taking discretionary action
as a responsible agency, other than the County’s obligation under Paragraph 4(c) to exercise its
discretion within 90 days of certification of the Final EIR.

H. Implementation and compliance with the GMMMP and this MOU are intended to
satisfy the requirements of the Ordinance and exclude the Project from the permitting
requirements of the Ordinance.

AGREEMENT

NOW, THEREFORE, in consideration of the mutual covenants and conditions
contained herein, the Parties agree as follows:

1. Recitals Incorporated. The foregoing Recitals are incorporated herein by this
reference.
2. Definitions. The following terms shall have the meanings set forth below.
(a) “Aquifer Health” means the geologic integrity of the aquifer, its storage

capacity, and the quality of water within the aquifer.
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(b) “Cadiz GMMMP” or “GMMMP” means the Groundwater Management,
Monitoring, and Mitigation Plan to be submitted for County review and approval.

(c) “Commencement” means the first production of groundwater from the
Cadiz Property for the purposes of delivering water under the Project.

(d) “Groundwater” means all water beneath the surface of the earth within the
zone below the water table in which the soil is completely saturated with water, but does not
include water that flows in known and definite channels.

(e) “Groundwater Safe Yield” is the maximum quantity of water that can be
annually withdrawn from the groundwater aquifer (i) without resulting in overdraft (ii) without
adversely affecting aquifer health, and (iii) without adversely affecting the health of associated
lakes, streams, springs, and seeps or their biological resources.

(H) “Ordinance” means the Desert Groundwater Management Ordinance, San
Bernardino County Code, Title 3, Division 3, Chapter 6, Article 5, Sections 33.06551 et seq. (the
“Ordinance”), effective as of the date of execution of this MOU and attached hereto as
Exhibit A.

(g)  “Overdraft” means the condition of a groundwater supply in which the
average annual amount of water withdrawn by pumping exceeds (i) the average annual amount
of water replenishing the aquifer in any ten-year period, and (ii) groundwater that may be
available as Temporary Surplus.

(h) “Project” means the Cadiz Valley Water Conservation, Recovery, and
Storage Project that proposes to appropriate groundwater from wells to be located on the Cadiz
Property overlying the Fenner Valley aquifer system and to convey that water for municipal and
industrial uses.

(1) “Technical Review Panel” means the review panel comprised of technical
experts to be appointed by the Parties pursuant to the GMMMP to review and analyze data,
assess deviations from predicted model results, make findings, and recommend corrective
actions and refinements in the ongoing monitoring regime and GMMMP.

G) “Temporary Surplus” means the planned removal of groundwater from
storage pursuant to the GMMMP necessary to create underground storage space for the capture
and beneficial use of natural recharge without causing Undesirable Results.

(k) “Undesirable Results” means any of the following: (i) the progressive
decline in groundwater levels and freshwater storage below a “floor” to be established by the
County through the GMMMP; (ii) the progressive decline in groundwater levels and freshwater
storage at a rate greater than the rate of decline to be established by the County through the
GMMMP where the decline signifies a threat of other physical impacts enumerated in this sub-
paragraph 2(k); (iii) land subsidence, (iv) the progressive migration of hyper-saline water from
beneath the Cadiz or Bristol Dry Lakes toward the Project well sites; (v) increases in air quality
particulate matter; (vi) loss of surface vegetation; or (vii) decreases in spring flows.
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3. Groundwater Management Plan Development and Implementation.

(a) In consultation with the County, SMWD and Cadiz shall develop a
Groundwater Management, Mitigation, and Monitoring Plan (“GMMMP”) to govern the
operation and management of the Project by FVMWC during the operational phase of the
Project, the currently anticipated term of which is 50 years. Subject to the County’s
determinations in Paragraph 4, below, the GMMMP will specify an initial extraction rate of
50,000 afy (“Initial Extraction Rate”). The GMMMP will include groundwater quality and
groundwater level monitoring requirements and groundwater management thresholds. The
Board of Supervisors of the County will consider whether to approve the GMMMP at a noticed
public meeting prior to County’s approval of the Project.

(b)  To develop the GMMMP’s groundwater management thresholds,
SMWD’s and Cadiz’ designated consultant shall work in conjunction with the County’s
designated consultant to (1) identify the groundwater levels that will serve as monitoring targets
and a “floor” for the maximum groundwater drawdown level in the Project wellfield, and
(i1) establish a projected rate of decline in the groundwater table. The Parties, as part of that
analysis, may rely on existing numerical models and shall develop preliminary mitigation
strategies including but not limited to changes in the timing and location of extractions and
estimates of the possible future reductions in the extraction rate which may be necessary to avoid
Undesirable Results and Overdraft during the remaining operational phase of the Project.

(c) Once the GMMMP is completed and the Project is approved by the
County, SMWD and FVMWC shall operate the Project in compliance with the GMMMP subject
to continuing assessment, oversight, and enforcement by the County as set forth in this MOU, the
Ordinance, and the GMMMP. Specifically, the Initial Extraction Rate specified in sub-
paragraph 3(a), above, may be subject to reduction by the County during the operational phase of
the Project as necessary to avoid Undesirable Results or Overdraft.

(d)  Notwithstanding any other provision of this MOU, SMWD, FVMWC, and
Cadiz acknowledge and agree that the County will retain full authority and discretion to modify
Project operations (including but not limited to the institution of mitigation measures or the
curtailment or cessation of Project-related groundwater pumping) as necessary to avoid
Overdraft or Undesirable Results.

(e) The GMMMP will include provisions for the establishment of a Technical
Review Panel (“TRP”) to be comprised of members appointed by the Parties. The TRP will be
responsible for the evaluation of (i) monitoring protocols (including quality assurance and
quality control) and methods of data collection and processing; (ii) the rate of decline in the
groundwater elevations; (1i1) groundwater levels and quality; and (iv) the Project’s potential to
cause Undesirable Results. The TRP may make recommendations to the County or the County
may request recommendations from the TRP that require additional monitoring, mitigation, and
changes to Project operations as set forth in the GMMMP.

(f) In the event SMWD, FVMWC, and Cadiz propose to implement Phase 2
of the Project (temporary storage of imported water), the Parties will amend this MOU in
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compliance with the Ordinance and complete a subsequent or supplemental EIR as may be
required by CEQA.

(2) SMWD, FVMWC, and Cadiz will prepare and submit to the County for
approval a Closure Plan for the Project no later than 25 years after Project Commencement. The
Closure Plan will be developed to ensure that no residual effects of the Project operations will
cause Undesirable Results during the post-operational phase of the Project and period of
extended monitoring. '

(h) SMWD, FVMWC, and Cadiz will initiate monitoring as set forth in the
GMMMP upon the initiation of construction and no later than one year before Commencement.
SMWD, FVMWC, and Cadiz shall share groundwater monitoring information and coordinate
monitoring efforts with the County, including advanced review and approval of any changes in
monitoring protocols and frequency.

4. County Ordinance.

(a) The Parties agree and acknowledge that compliance by SMWD, FVMWC,
and Cadiz with the provisions of this MOU and the GMMMP will satisfy the requirements for an



















































